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SYNOPSI S

The Public Enpl oynent Rel ati ons Comm ssion denies the
request of the Township of Ccean for a restraint of binding
arbitration of a grievance filed by P.B. A Local No. 57. The
gri evance contests the denial of an officer’s request for
tenporary shift exchanges on three Thursdays during August 2005.
The Conmmi ssion holds that it cannot conclude that the enployer’s
policy goal of inproving the continuity of supervision would be
substantially limted if the PBA were given the opportunity to
prove to an arbitrator that the August shift exchange requests
were arbitrarily deni ed.

This synopsis is not part of the Comm ssion decision. It
has been prepared for the convenience of the reader. It has been
nei ther reviewed nor approved by the Conmm ssion.
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DECI SI ON

On June 27, 2005, the Township of Ccean petitioned for a
scope of negotiations determ nation. The Townshi p seeks a
restraint of binding arbitration of a grievance filed by P.B. A
Local No. 57. The grievance contests the denial of an officer’s
request for tenporary shift exchanges on three Thursdays during
August 2005.

The parties have filed briefs, exhibits and certifications.
These facts appear.

The PBA represents patrol officers. The parties’ collective
negoti ati ons agreenent is effective fromJanuary 1, 2005 through
Decenber 31, 2007. The grievance procedure ends in binding

arbitration
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Article XIl is entitled Wrking Hours/Overti nme/ Conpensatory
Time. Section 9 provides that:

Enpl oyees may initiate shift or day off
changes between thensel ves, subject to
approval by supervisory personnel.

Supervi sory personnel shall not arbitrarily
deny requested sw tches.

Patrol officers work a schedule of rotating eight-hour
shifts, five days on and two days off, wth steady days off
pi cked by seniority. Patrol unit shifts had rotated every two
weeks, but were changed to a nonthly rotation in 1988.

The Townshi p Council conducted a study of the police
departnent during the sumrer of 2004. The consultants raised
concerns about a |ack of platoon unity because nost shift
coverage was nade up of officers fromall three platoons. The
study recommended that platoons function as a teamw th nenbers
commtted to the platoon whenever possible with mniml “trading”
anongst the platoons.

On January 1, 2005, Antonio Anodi o was appoi nted
probationary chief of the Township’s police departnent. He had
serious concerns about the negative effects of officers
circunventing the rotation schedule for extended periods of tine.
On January 29, he issued a new policy, to take effect March 1
2005, prohibiting long-termsw tching of shifts between officers.

The chief’s certification states that a majority of supervisors

conplained that they rarely worked wth their assigned
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subordi nates and therefore could not easily nonitor their work
and do a proper yearly performance eval uati on.

Bruce Friend has been a patrol officer for 16 years. He is
al so vice-president of the PBA. In February 2005, Friend
requested that his 3:00 p.m to 11:00 p.m shift every Thursday
in May be changed because of a conflict with child care and his
w fe' s enploynment. The chief approved this request, but told
Friend that if he would be seeking a change every tinme he worked
the 3:00 p.m to 11: 00 p.m shift, he would deny his request for
t he next tour scheduled in August. The chief believed that if he
all owed Friend to nmake the “perpetual shift exchange,” he would
be required to afford this option to other nmenbers and woul d t hus
create scheduling problenms with supervisors and their
subordi nates. Lieutenant Neil Ingenito states that he was in the
chief’'s office during the conversation and that Friend indicated
that the request to exchange this shift would be routine on his
part.

In April 2005, Friend submtted a request for a shift
exchange of his 3:00 p.m to 11:00 p.m shift in August 2005.

The request stated:
Patrol man Friend requests sonme shift changes
with Patrol man DeSi none due to child care
responsibilities. During the nonth of
August, Patrol man Friend requests a days off
and shift change August 11-13, August 18-20
and August 25-27. Patrolman Friend wll

assune DeSinone’s days off and work his 7-3
shift on Saturdays. Patrolman DeSi none w | |
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assune Friend' s days off and work his 3-11
shift on Thursdays.

The request was deni ed.

Friend states that all requested shift changes were officer
for officer and no overtime issues cane into play. He also
asserts that his request was neither for a perpetual shift
exchange, nor was it excessive. |f granted, he would have been
able to change his shift one day for each of the three weeks so
he could care for his children. Friend also observes that his
request for shift changes affects three out of 260 shifts and
states that the nunber of tinmes the Township has unilaterally
changed officers’ shifts exceeds shift change requests nmade by
police officers. Friend denies that the change woul d have had
any inpact on continuity of supervision or officer evaluations.

On May 19, 2005, the PBA denanded arbitration, asserting:

The Township violated the Collective
Bar gai ni ng Agreenent when patrol man Bruce
Friend s requested shift change for August,
2005 was arbitrarily denied.

This petition ensued.

Qur jurisdiction is narrow. Ridgefield Park Ed. Ass'n v.

Ri dgefield Park Bd. of Ed., 78 N.J. 144, 154 (1978), states:

The Comm ssion is addressing the abstract
issue: is the subject matter in dispute

wi thin the scope of collective negotiations.
Whet her that subject is within the
arbitration clause of the agreenent, whether
the facts are as alleged by the grievant,
whet her the contract provides a defense for
the enpl oyer’s all eged action, or even
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whether there is a valid arbitration clause
in the agreenent or any other question which
m ght be raised is not to be determ ned by
the Comm ssion in a scope proceeding. Those
are questions appropriate for determ nation
by an arbitrator and/or the courts.

Thus, we do not consider the nerits of the grievance or any
contractual defenses the enployer nay have.

Pat erson Police PBA No. 1 v. Paterson, 87 N.J. 78 (1981),

outlines the steps of a scope of negotiations analysis for police
and firefighters.¥ The Court stated:

First, it nmust be determ ned whether the
particular itemin dispute is controlled by a
specific statute or regulation. If it is,
the parties may not include any inconsistent
termin their agreenent. [State v. State
Supervi sory Enployees Ass’'n, 78 N.J. 54, 8l
(1978).] If anitemis not mandated by
statute or regulation but is within the
general discretionary powers of a public

enpl oyer, the next step is to determ ne
whether it is a termor condition of

enpl oynent as we have defined that phrase.

An itemthat intimately and directly affects
the work and wel fare of police and
firefighters, like any other public

enpl oyees, and on which negoti ated agreenent
woul d not significantly interfere with the
exerci se of inherent or express managenent
prerogatives is nmandatorily negotiable. 1In a
case involving police and firefighters, if an
itemis not mandatorily negotiable, one | ast
determ nation nust be nade. |If it places
substantial limtations on government’s

pol i cymaki ng powers, the item nust al ways

1/ The scope of negotiations for police and fire enpl oyees is
broader than for other public enployees because N.J.S. A
34: 13A-16 provides for a permssive as well as a mandatory
category of negotiations. Conpare Local 195, |FPTE v.
State, 88 N.J. 393 (1982).
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remain Within managerial prerogatives and
cannot be bargai ned away. However, if these
governnental powers renmain essentially
unfettered by agreenent on that item then it
is perm ssively negotiable.

[87 N.J. at 92-93; citations omtted]

Arbitration will be permtted if the subject of the dispute is

mandatorily or perm ssively negotiable. See Mddletown Tp.,

P.E.R C. No. 82-90, 8 NJPER 227 (13095 1982), aff’d NJPER
Supp. 2d 130 (9111 App. Div. 1983). Paterson bars arbitration
only if the agreenent alleged is preenpted or woul d substantially
limt government’s policymaki ng powers. No statute or regulation
is asserted to preenpt.

Hanover Tp., P.E.R C. No. 93-5, 18 NJPER 398 (123179 1992),

recon. den., P.EER C. No 93-21, 18 NJPER 473 (123213 1992)
reviews our case law on the negotiability of tenporary shift
exchanges.

Proposal s all owi ng tenporary shift exchanges
with the chief’s approval are mandatorily
negotiable. See, e.qg., Teaneck Tp., P.E.R C
No. 85-51, 10 NJPER 644 (115309 1984); Town
of Kearny, P.E.R C. No. 82-12, 7 NJPER 456
(112202 1981). Proposals allow ng tenporary
shift exchanges with notice but wthout
approval are not mandatorily negotiabl e, but
are perm ssively negotiabl e when of ficers of
equal rank are involved. See Rochelle Park
TIp., P.ERC No. 88-40, 13 NJPER 818 (18315
1987), aff’'d NJPER Supp.2d 198 (1176 App.

Div. 1988); Teaneck Tp., P.E.R C. No. 85-52,
10 NJPER 644 (115310 1984); Town of Kearny,
P.EER C. No. 83-7, 8 NJPER 435 (913203 1982);
Saddl ebrook Tp., P.EER C. No. 78-72, 4 NJPER
192 (14097 1978). The enpl oyer, however, has
a reserved right to veto an exchange if
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specially qualified enpl oyees are needed to
do special tasks. [18 NJPER at 399]

Hanover al so involved a shift exchange request pronpted by
chil d-care arrangenents. There the police chief asserted that
the grievant was seeking a pernmanent shift exchange that would
upset the bal ance between junior and senior officers on a shift.
The PBA acknow edged that the grievant could not seek a permanent
shift exchange and asserted that the grievance sought an exchange
for only two weeks. 18 NJPER at 398. W found that the enpl oyer
had not argued that a two-week shift exchange woul d substantially
limt governnmental policy and restrained arbitration only to the
extent the grievance m ght seek a permanent shift exchange.?

The present grievance chall enges the enployer’s refusal to
grant Friend' s shift exchange request for three Thursdays in
August when he was assigned to the 3:00 p.m to 11:00 p.m shift.
G ven the rotating shift schedule and the pattern established by
the May and August requests, the chief asserts that honoring
Friend’ s demands would result in 16-18 shift exchanges for him
annual |y and the sanme nunber of exchanges for the officer on the
ot her end of the exchange. The Chief asserts that granting those

requests woul d underm ne continuity of supervision, a goal

2/ I n seeking reconsideration, the Township asserted that the

grievant could continually seek two-week tour exchanges for
child-care reasons for the duration of his wife' s education.
We noted that the Township could renew its application if
those facts canme to pass. 18 NIJPER 473.
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recommended by the independent study and a | egitinate managenent
concer n.

Wi |l e we understand the enployer’s extrapol ations, as in
Hanover, the grievance before us is nore limted. It challenges
only the shift exchanges that were denied in August 2005. W
cannot conclude that the enployer’s policy goal of inproving the
continuity of supervision would be substantially limted if the
PBA were given the opportunity to prove to an arbitrator that
Friend s August shift exchange requests were arbitrarily
deni ed. ¥

ORDER

The request of the Township of Ocean for a restraint of
bi nding arbitration is denied.

BY ORDER OF THE COWM SSI ON

Chai rman Hender son, Conm ssi oners Buchanan, D Nardo, Fuller, Katz
and Watkins voted in favor of this decision. None opposed.

| SSUED: March 30, 2006

Trenton, New Jersey

3/ The Township may present to the arbitrator the history and
pattern of this officer’s shift exchange requests for the
pur pose of defending against the allegation that it acted
arbitrarily.



